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Ilecision end Ordcr

L Shtementof theCasc

On July 14,2011, Wendell Allen ('tomplainant"\,Fo se, filed an Unfair Labor Practice
Complaint f'ComplaintJ apinst &e Board of Tnrstee of the University of the Distict of
Colrrnbia (*UDC" or "Respondenf). On August 3, 201l, UDC filed an Answer (*Answer').

II. Beckgreund

It is uodisputed by the Partis that, on April 1, 2011, Respondent isued a oleave

Resftiction" meinorandum fl-eave Restrictiod) to the Complainant. (Complaint at 2, Ansnrer
at l). Complainant filed a grievance ("Cirievance), asserting that the Leave Rmiction's
Fotocol violated the colletive bargaining ageement ("CBA') betrpeen UDC and tlrc American
Fderation of State, County and Municipal Employees' Lffal 2087 ('Unipn') and federal law.
(Complaint at 2). Complainant asserts that UDC did not respond to the lo St p Grievance. Id.
UDC denies that it did not respord b the l$ Step Grievancc, and asserts that "Rcspon&nt timely
rcspondcnt (sic) to the gricvance x dl appropriate levels." (Answer at l). On June 2O 2011,
Complainant allqes he snbmitted a letter to the Union concerning arbitratiorq anC that tlrc Union
sgrrcd to prod to arbirradon on tlrc Gdevance. (Complaint at 3)

Complainant alleges tlnt as a result of engaging in the grievance pocesq LJDC rctalisted
against Complainant by serving him with two (2) leters proposing suspensions of five (5) and
turenty (20) days without pay and eighty-one (81) lrcurs of Absence without leave (*AWOL].
(Complaint at 3). Complainant asserts that UDC *is attempting to us the D.C. Perconnel
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Regulations on 'Leave Restiction,"' which the Complaimnt a$erts is inapplicable to
employment. Jd. Complainarit assrts that the CBA contnolled tk protocol for his leave use.

Respondent denies the allegations that it rctaliated aginst the Complainant for ettgoging
in the grievanc prccess. (Answer at 1). In additiorU Respondent asserts the following
affirmative defenscs: "Complainant fails to state a claim upon which relief can be granted";
Ropondeirt categorically denies a failtre to bargain in good faith pursuant to D.C. Code 1-

617.04"; "Complainant failed to e:rhaust the administrative remedies"; "Complainant does not
have jnridiction to bring an Unfair Labor Practice Complaint'; and'UDC Respondents' action
at all relevant time was in accordance with all applicable requirements of the Constitution of the
United States, of federal law and the law ofthe Disrict of Colunrbid'.

m. Discussion

In order to determine the Board's jurisdiction, it is necessary to determine whether the
allegations, if proven, would violate D.C. Code $ l-617.04(a). While a Complainant need not
prgve his case on the pleadings, allegations must be pled or assertd that, if priovenr would
estabtish ttre dlegd statutory violations. .Se Virginia hde v. Natiowl Associuion of
Gwernment Emplolnes, Incal R3-06,46 D.C. Reg. 68?6, Slip Op. No. 491 at p. 4, PERB Case

No. 9GU-22 (196); Gregory Miller v. American Federation of Government Fsnplalees l*cal
631 v. D.C. Dep\ of Public Worfu,48 D.C. Reg.6560, Slip Op. No. 371, PERB Case Nos. 93-S-
02 and 93-lJ-25 (199a); Godine v. FOP/NC Inbor Committee,43 D.C. Reg. 5163, Slip Op.
No. 476 at F.3, PERB Case No. 96U-16 (1996). The Board views contested facts in the light
most favorable to tlre Complainant in determining wtrether the Complaint gives rise to an unfair
labor practice. See JoAnw G. Hicks v. District of Columbia Ofiice o/the DeWty Mayr of
Finatrce, Afice af tln Controller and American Federotion of Stote, Comty and Municipal
Enplolnes, District Courcil 24, N D.C. Reg. 1751, Slip Op. No. 303, PERB Case No. 9l-U-17
(1992). 'Without thc exi$ence of such evidencg Respondent's actions cannot be found to
constitrrte the asserted unfeir labor practice. Therefore, a Complaint that fails to allege the
existence of such evidence does not present allegations sufficient to support the cause of action."
Goodine v- FAP/DN Labor Committee,42D.C. Reg. 5163; Slip Op. No. 476 at p. 3, PERB
Case No. 96-U-16 (l 996).

When considering tk pleading of a go se complainanl the Board constnres the claims
libenlly to determine ufrether a proper cause of action has ben alleged and whether the
complainant has reqrrested propr relief. See Oselae v. American Federation of State, Cotmty,
ard Municipal Employees Council 24, I"ocal 2441,47 D.C. Reg. 7191, Slip Op. No. 623, PER.B

Case Nos. 99-U-15 and 99-5-04 (1998).

ln the present case, tlrc Complainant has asserted that the Respondent's actions violate
the CBA and constituted retaliation in violation of the Comprdrensive M€rit Personnel Act
f'CMPA"). (Complaint at 2-3). The Board "distinguishes between those obligations that are
stanrtorily imposed under the CMPA and those that are contactually agreod upon between the
parties." Americsn Federation of Gavernment Enplolrees, Local 872, NACE I'5-06 v. D.C.
Vuer and Sever Authority, Slip Op. No. 1102 at p. 4, PERB Case No. 08-U49 (2011);
American Federation of Government hnployees, Local 2741 v. District ofColumbia Department

his
Id.
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of Recreation and Pwks,50 D.C. Reg. 5049, Slip Op. No. 697 at p. 4 PERB Case No. 00-U-22
(2002). It is urcll establisH that the Board's "authority only extends to resolving statutorily
based obligations under the CMPA.'Id Therefore, ttle Boad examines th particular record of a
mailter to daernrine if the facts concem a violation of the CMPA notwftbsanding the
characterization of the dispra in the complaint or the parties' disagreement over tlre application
ofthe collective Uargaining agreeme*. fd.

Whcther or mt Respondcnt's rctions violated the CBA presents an issue for contract
interpretation. 'TlE Board lacks the authority to inte,rpret the terms of contractual 4gr€ments to
deterrrirc the merie of a cause of action that may Fopcrly be within our jrrisdiction." ,See

American Fe&rationof Government htployees, Local 2725 v. D.C. HousingAutlnrity,46 D.C.
Reg. 672, Slip Op. No. 488 * p.2, PERB Case No. 96-U-19 (1996). Disputes corrceming
conaact intcrprc,tation ad aileged @nffict violations should be poperty resolved through
negotiated grievance procedures. &e American Federation af Government Fnployes v- D.C.
Depl of Corrections, 48 D.C. Reg. 6549, Slip Op. No. 59 at p. 4 PERB Case No. 83-U-03
(1e83).

Notwithstanding the Conplaint's assertd contractual violations, an issrc remains as to
u*Etbcr Uf,)C's propod five (5) and twenty (20) day susp€nsions and eiglrty-one (81) hours of
Abence wittlod lave f'AWOL]werc retaliation for Complainant filing the Grievance. The
Bmrd has found that tk filing of a grievance is protectd activity urder ttrc CMPA. Ro*iquez
v. D.C. Metroplitan Police tuputment, Slip Op. No. 906, PERB Case No. 0GU-38 (2008);
Teansters l&al Union No. 7i0 ah, International Brotlwrhasd of Teanst*s, Cltmffews,
Wuelwusemen md llelpers of Am*ica, AFL-CnlCrc v. Disnict of Columbia Public &hools,
43 D.C. Reg. 5585, Slip Op. No. 375 at pgs. 3-4, PERB Case No. 93-U-ll (19%). Thc Board
fids that the Complainant's claim of rcaliation involves an allegd statutory violation and not a
conuactual violation Therefore, the Board has jurisdiction over the Complaint's allegations
concerning UDC's retaliation agahst Complainant for filing tlre Gdevance.

As issua of fact exist conceming u*ether LJDC violated ttle CMPA for the Foposcd
suspensions and eighty-onc (81) houn of AWOL as tealiation against th Complainmt for fiting
the Grievance, the malter is best determined after the e*ablishment of a factual record through
an unfair laborpractice hearing.

IV. Conclusion

In accordanoe with the Board's finding that the Partie' pledings regarding retaliation
prwnt material disputa of fact, atd prsuant to PERB Rule 520.9, the Board refers this matter
!o an unfair labor practice hearing to develop a factual rccord and make appropriate
reommendations. Prior to trcaring, the Complainant and the Agency are orderod to attend
mandslory mediation, pursuant to Board Rule 558.4.
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ORDER

TT IS IIEREBY ORDEREII THAT:

l. The Complaint will be refsred to a hearing examirrr for an mfair labor practice
hearing. Tlre dispute wil be first submittd to the Board's rnediation program to
allow the Parties the opportmity to reach a settlement by negotiating with one
another with ttrc assistance of a Board appointed mediator.

2. Ttre Partic will be contacted to schedule tlre mandatory mediation within seven (7)
days of the issuance of this Decision and Order.

3. Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.

BY ORDER OF TIIE PT}BI,IC EMPLOYEE RELATIONS BOARI)

Washington, D.C.

Septenrber 3, 2013
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l$endell Allen
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